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Some Changes to an Existing
Federal Regulation
This month we will take a break from our continuing discussion of reasons why title insurance is a
necessary part of the real estate conveyancing process to call your attention to a change to the federal
regulations regarding the sale of land owned by foreign persons.
Title 26 USCS Section 1445 requires the transferee of land being sold by a foreign person to withhold
10% of the amount realized on disposition. Not every sale by a foreign person is subject to withholding
as the statute provides for certain exemptions from the duty to withhold, such as if
1.
the sale is for $300,000 or less and the property is to be used as a residence; or
2.
the seller furnishes an affidavit confirming that the seller is not subject to this
withholding because the seller is not a foreign person; or
3.
the seller obtains before closing a “qualifying statement” from the IRS, etc.
If withholding is required, then pursuant to a US Treasury regulation found at 26 CFR Section
1.1445-1, the transferee must then file Form 8288 and 8288-A within 20 days of the date of sale.
Form 8288 has a space for the transferee’s tax identification number. Form 8288-A has a space for the
transferor’s tax identification number
It appears that during the time that this law has been in effect, many of these forms were filed without
including the tax identification numbers, which caused problems in identifying foreign taxpayers with
submissions of tax returns. Effective August 5, 2003, to apply to transactions closed after November 3,
2003, the treasury regulation was amended to provide:
Forms 8288 and 8288-A are required to include the identifying numbers of both the
transferor and the transferee . . . . If an identifying number as required by such forms is
not provided, the transferee must still report and pay over any tax withheld on Form
8288, although the transferor cannot obtain a credit or refund on the basis of a Form
8288-A that does not include the transferor’s identifying number . . . .
It is beyond the scope of the Title Chat to discuss the tax implications of not having the identification
numbers placed on the forms at the time of the closing. It is important for all persons involved in real
estate transactions to be aware of this change. Please also note that there are other changes that have
been made which the reader can become familiar with by viewing the entire amendment to the US
Treasury regulation that can be found in the Federal Register for Tuesday, August 5, 2003, Vol. 68 No.
150. You can view this on the Internet by going to www.gpoaccess.gov/fr/index.html and then typing
“page 46081” in the quick search area.
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